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Introduction and Report

This Model California Ordinance Restricting the Sale of Menthol Cigarettes and Other Flavored Tobacco
Products (Model Ordinance) is one potential policy intervention to reduce the consumption of tobacco
products. It is based on ChangeLab Solutions’ legal research and analysis, as well as the research and
evidence base regarding consumption of tobacco products and the rising popularity of flavored tobacco
products. The Model Ordinance should complement other policy and programmatic efforts to reduce tobacco
use.

This version of the Model Ordinance (revised in June 2017) includes the following changes from the
previous version: (1) It prohibits the sale of flavored cigarettes (including menthol cigarettes), and (2) it
provides an optional provision to grandfather certain businesses, which exempts those businesses from
complying with the flavored tobacco prohibition for a limited period of time.

The Introduction and Report section summarizes our nonpartisan analysis of the health, equity, and
policy issues related to the use and sale of menthol cigarettes and other flavored tobacco products, and it
outlines why it is important to restrict the sale of such products. It should be distributed broadly to the
public and local groups to help people understand the relevant data and the purpose of developing a
policy restricting the sale of menthol cigarettes and other flavored tobacco products.

This Model Ordinance, including this Introduction and Report, is based on our independent and
objective analysis of the relevant law, evidence, and available data. It allows readers to draw their own
conclusions about the merits of this Model Ordinance.

The Model Ordinance offers a variety of options. In some instances, blanks (e.g.,[ ____]) prompt you
to customize the language to fit your community’s needs. In other cases, the ordinance offers you a
choice of options (e.g., [ choice one / choice two ] ). Some of the options are followed by a comment
that describes the legal provisions in more detail. Some degree of customization is always necessary to
make sure that the ordinance is consistent with a community’s existing laws. Your city attorney or
county counsel will likely be the best person to check this for you.

Background

In 2009, the federal Family Smoking Prevention and Tobacco Control Act (Tobacco Control Act)
banned the manufacture of flavored cigarettes. However, the law contains an exception for menthol
cigarettes and does not restrict flavored non-cigarette tobacco products, such as smokeless tobacco.
Moreover, California doesn’t have any state laws that regulate the sale of menthol cigarettes or flavored
non-cigarette tobacco products.
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Flavored tobacco products are considered “starter” products that help establish long-term tobacco use,
and they are particularly appealing to youth.! These products also pose significant barriers to achieving
health equity. Thanks to tobacco companies’ marketing efforts, youth, communities of color, low-
income populations, and members of LGBTQ communities are significantly more likely to use flavored
tobacco products, particularly menthol cigarettes, and disproportionately bear the burden of tobacco-
related harm.

This Model Ordinance restricts the sale of all flavored tobacco products, including the following:

(1) Flavored cigarettes already prohibited by the Tobacco Control Act;

(2) Menthol cigarettes;

(3) Flavored other tobacco products (OTPs), such as cigars, little cigars, cigarillos, smokeless
tobacco, shisha (hookah tobacco), electronic smoking devices (ESDs), and the solutions used in
ESDs; and

(4) Flavored components, parts, and accessories, such as flavored rolling papers, filters, and blunt
wraps.

Menthol Cigarettes

For decades, tobacco companies have added menthol—a crisp, minty flavoring—to their products. By
adding menthol to cigarettes, tobacco companies mask the natural harshness and taste of tobacco. The
minty flavor makes tobacco products more mild, and therefore easier to use and more appealing to youth
and new users.??

Tobacco companies have manipulated the amount of menthol in cigarettes to encourage many people—
particularly youth and populations targeted by the tobacco industry—to start and continue using
tobacco.*! Smoking menthol cigarettes is associated with increased use of cigars and smokeless tobacco
products,® and it reduces the likelihood of successfully quitting smoking.>® Indeed, despite decreases in
overall cigarette use in recent years, the proportion of cigarette smokers who use menthol cigarettes
continues to rise.®> In 2014, more youth smokers used menthol cigarettes than non-mentholated
cigarettes.> Moreover, a 2017 study reported an increase in menthol cigarette use among youth cigarette
smokers following the 2009 federal ban on flavored non-menthol cigarettes.’

Scientific reviews by the Tobacco Products Scientific Advisory Committee (TPSAC) and the US Food
and Drug Administration (FDA) found that the marketing of menthol cigarettes likely increases the
prevalence of smoking among the entire US population, and especially among youth, African
Americans,® and possibly Hispanic and Latino populations.® Indeed, these groups bear the burden of
menthol cigarette use: 84.6% of non-Hispanic Black smokers in the US reported smoking menthol
cigarettes in the last month, in addition to 46.9% of Hispanic smokers, 38.1% of non-Hispanic
multiracial smokers, 38% of non-Hispanic Asian smokers, and 46.7% of other smokers with non-
Hispanic, non-Caucasian racial/ethnic backgrounds.> Members of LGBTQ communities and young
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adults with mental health conditions also struggle with disproportionately high rates of menthol cigarette
use.®®

Use of Menthol Cigarettes Among Past 30-Day Smokers in the USA, 2012-2014°
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Tobacco companies have helped create and exacerbate these disparities. The tobacco industry has a
well-documented history of developing and marketing menthol tobacco products to communities of
color and youth.*%! One analysis of cigarette advertising, promotions, and pack prices at stores near
California high schools found that “for each 10 percentage point increase in the proportion of Black
students, the proportion of menthol advertising increased by 5.9% ... the odds of a Newport [a leading
brand of menthol cigarettes] promotion were 50% higher ... and the cost of Newport was 12 cents
lower.”*? There was no such association found for non-mentholated cigarettes.'? Similarly, a New York
study found that promotions that reduce the price of menthol cigarettes are disproportionately targeted to
youth.t®

Other Flavored Tobacco Products

In addition to selling menthol cigarettes, tobacco companies have developed flavored OTPs that have
the same youth-friendly characteristics as the banned flavored cigarettes. For example, many of the cigar
brands that are popular among teens are available in flavors such as apple, chocolate, grape, and peach.
In fact, cigars follow only ESDs and cigarettes as the third most common form of tobacco used by
youth.'®> Smokeless tobacco products, including chewing tobacco, snuff, and snus, come in flavors such
as mint, wintergreen, berry, cherry, and apple® to mask the harsh taste of tobacco.**'’ Hookah tobacco
(shisha) is available in an array of fruit, herbal, and alcoholic beverage flavors, and there is a strong—
and false—perception among young people that smoking hookah is safer than smoking cigarettes.8
Nicotine solutions, also known as e-liquids and which are consumed via ESDs such as electronic
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cigarettes, are sold in dozens of flavors that are attractive to youth, such as cotton candy and bubble
gum.

Consumption of flavored tobacco products has grown in recent years. From 1995 to 2008, sales of little
cigars increased by 316%,%° and in 2014, “flavored cigars accounted for more than half of all cigar sales
(53.3%).”%t A 2009-2010 survey found that 42.9% of adult cigar smokers used flavored cigars,? and a
2014 survey found that 66.4% of people who smoked little cigars or cigarillos used flavored products.?
In 2014, nearly two-thirds of US middle school and high school cigar smokers reported using flavored
cigars, and more than 1.5 million students reported using a flavored ESD within the past 30 days.?
Moreover, a 2013-2014 survey found higher rates of flavored cigar use among vulnerable populations,
including “cigar smokers with lower income, with less education and those who were lesbian, gay or

bisexual.””?*

Like menthol, flavorings such as chocolate or apple help mask the naturally harsh taste of tobacco,
making it easier for young people to start and continue using tobacco products.? In fact, a 2013-2014
survey found that “80.8 percent of 12-17 year olds who had ever used a tobacco product initiated
tobacco use with a flavored product.”?>?® Policy interventions that target youth tobacco use are
particularly critical because most individuals start using tobacco as minors or young adults.?’ In
California, 64% of smokers start smoking by age 18, and 96% start smoking by age 26.22 Compared
with individuals who start smoking later in life, individuals who start smoking at a young age are at
increased risk for severe addiction to nicotine.'4

OTPs pose a threat to public health for several reasons. One major concern is that many users, especially
young people, assume that OTPs do not pose significant health risks. Research shows that cigar smokers
have misconceptions about the safety of cigars; for example, they often believe cigars are less harmful
and less addictive than cigarettes.?° Studies have found that young people believe smoking hookah is
safer than smoking cigarettes, and incorrectly believe that hookah smoke is less toxic than cigarette
smoke.?>% Moreover, 58.8% of 12th-grade students report that they don 't believe regular use of
smokeless tobacco presents a great risk of harm.?” The misperception among many young people that
OTPs do not present significant health risks, coupled with the fact that many OTPs are flavored, may
contribute to increased use of these products among young people.

Despite these misconceptions, the FDA has stated that “[a]ll tobacco products, including flavored
tobacco products, are as addictive and carry the same health risks as regular tobacco products.”3!
Regular cigar smoking is associated with increased risk for lung, larynx, oral cavity, and esophagus
cancers.®? Hookah use has been associated with lung cancer, respiratory illness, and periodontal
disease.3* Smokeless tobacco contains at least 28 carcinogens, and there is strong evidence that users
have an increased risk of developing oral cancers.** The Surgeon General has reported that e-cigarettes
“contain harmful ingredients that are dangerous to youth” and that e-cigarette aerosol “can contain
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harmful and potentially harmful constituents.”** Moreover, multiple studies have confirmed that e-
cigarette vapor contains toxic substances.®>-3" To reduce the health impacts of menthol cigarette use and
OTP use, communities can adopt policy interventions to regulate tobacco industry efforts that encourage
youth, low-income populations, and communities of color to use mentholated and flavored products.

Considerations When Regulating Flavored Tobacco Products

A combination of strategies can protect youth from using tobacco and reduce industry-driven health
inequities. Many communities are exploring programmatic and policy approaches to address the chronic
health conditions associated with tobacco use. Some viable approaches are requiring local tobacco
retailer licenses, limiting tobacco retailer density, setting minimum package sizes, and restricting the
distribution of free or low-cost tobacco products. ChangelLab Solutions has developed this Model
Ordinance as one tool to help communities reduce tobacco use, particularly among young people and
vulnerable populations.

Policies that regulate the sale of flavored tobacco products can raise tensions between the government’s
duty to protect individual liberty and its duty to promote and protect public health and well-being.
Tobacco industry representatives and retailer associations have argued that there are already laws that
prohibit the sale of tobacco products to youth. However, despite youth access laws, young people
continue to buy and use tobacco products. Indeed, overall youth tobacco use didn’t change significantly
between 2011 and 2015, with a 2015 survey reporting that nearly one-third (31.4%) of high school
students used cigarettes, cigars, smokeless tobacco, or ESDs in the 30 days preceding the survey.*® In
particular, young people are using a variety of OTPs:

« In 2015, 10.3% of high school students reported using cigars, cigarillos, or little cigars.®

« Youth hookah use increased more than 75% from 2011 to 2015, and youth ESD use increased
more than tenfold during the same period.®

« The percentage of high school students using smokeless tobacco products increased from 6.4% in
20123°t0 7.3% in 2015.%°

« A ssignificant percentage of youth cigarette smokers concurrently use OTPs, increasing their risk
for addiction and other health problems.*

e Ina2013-2014 survey, more than two-thirds of youth who used a non-cigarette tobacco product
within the past 30 days reported doing so “because they come in flavors I like.”?5

Due to industry practices, individuals from communities of color, particularly young adults of color, are
also more likely to use OTPs, such as little cigars.*® In addition, a study found that daily menthol
cigarette users are significantly more likely than occasional, non-menthol smokers to use flavored little
cigars and cigarillos.** African Americans and other communities of color are burdened with
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disproportionately high rates of menthol cigarette use; this data, coupled with the findings from the
study mentioned above, suggest that these populations are also more likely to use flavored little cigars
and cigarillos. Many of these disparities are likely the result of tobacco companies’ efforts to make these
products more available, more heavily advertised, and cheaper in African American communities.*?
Accordingly, interventions such as a flavored tobacco restriction, may be necessary to regulate the
marketing and sale of flavored tobacco products, including menthol cigarettes, to youth and in
communities of color.

Tobacco industry representatives have asserted that laws restricting the sale of flavored tobacco products
overreach because they strip adults of the ability to buy lawful flavored products that they may prefer to
non-flavored products. Additionally, retailer associations have asserted that laws restricting flavored
tobacco products will result in lost revenues for local businesses. Local policymakers have discretion to
assess whether the public health risks presented by flavored tobacco products are significant enough that
the sale of these products should be regulated, even if such a regulation restricts the ability of adults to
purchase these products or results in reduced tobacco sales for local retailers.

Congress grappled with this issue in enacting the Tobacco Control Act. They ultimately determined that
the government couldn’t meet the Act’s goals of reducing the use of, dependence on, and social costs
associated with tobacco products by allowing unrestrained access to all tobacco products. For that
reason, Congress banned flavored cigarettes except menthol-flavored cigarettes (eg, fruit- and candy-
flavored cigarettes), finding that a ban was appropriate given the strong youth appeal of these products.*?

Similarly, the US Court of Appeals for the Second Circuit found that New York City’s flavored tobacco
law advanced the Tobacco Control Act’s goals of reducing the use of tobacco products and the harms
resulting from such use.** Restricting the sale of flavored tobacco products is also consistent with the
California legislature’s decision in 2001 to ban the sale of bidis—hand-rolled filterless cigarettes that
were sold in a variety of candy flavors. Although tobacco industry groups argued that the California bill
overreached by prohibiting bidi sales to adults, state lawmakers decided to ban bidis based on the need

to “reduce youth access to a particularly harmful and addictive form of tobacco.”*

Legal Issues
Below we discuss some of the key legal issues associated with this Model Ordinance.

Federal Preemption

Preemption is a legal doctrine that provides that a higher level of government may limit, or even
eliminate, the power of a lower level of government to regulate a certain issue. Under the US
Constitution’s “Supremacy Clause,” federal law governs over state or local law. So, if a state or local
law conflicts with a federal law, the federal law trumps the lower-level law.
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Tobacco industry groups and manufacturers have argued that the Tobacco Control Act, which prohibits
the manufacture of flavored cigarettes (except menthol), preempts local regulation of flavored tobacco
products. However, US cities have implemented ordinances restricting the sale of flavored tobacco
products, including menthol cigarettes and/or flavored OTPs, and these ordinances have survived
preemption challenges.

In 2009, New York City passed an ordinance restricting the sale of flavored OTPs. A smokeless tobacco
manufacturer filed a lawsuit arguing that the Tobacco Control Act preempts localities from passing their
own laws regulating flavored tobacco products. An appellate court upheld the ordinance, finding that
federal law did not preempt New York City’s ordinance because the ordinance regulated the sale of
tobacco products, not the manufacture of those products.**

In January 2012, Providence, RI, passed a similar law restricting the sale of flavored OTPs. Tobacco
industry groups and manufacturers filed a lawsuit claiming that the Tobacco Control Act preempted the
ordinance. A federal district court upheld the Providence law. The court found that the Tobacco Control
Act does not preempt local laws related to the sale of tobacco products, such as Providence’s ordinance
restricting the sale of flavored OTPs. On September 30, 2013, the US Court of Appeals for the First
Circuit affirmed the district court’s decision.*®

In December 2013, Chicago passed a law prohibiting the sale of all flavored tobacco products, including
menthol cigarettes, within 500 feet of any school. A trade group sued Chicago over the law, claiming
that the Tobacco Control Act preempted the ordinance. On June 29, 2015, a US District Court in Illinois
upheld the law, finding that the Tobacco Control Act does not preempt local laws that restrict the sale of
menthol cigarettes and flavored OTPs.#’

Taken together, the decisions from Chicago, New York City, and Providence reaffirm the authority of
state and local governments to enact laws regulating the sale of tobacco products and to adopt
restrictions that are more stringent than federal law.

First Amendment

The First Amendment of the US Constitution protects the right to freedom of speech. Courts have
determined that advertising and marketing are forms of expressive conduct—they communicate
information about products to consumers. Thus, advertising, or commercial speech, is considered a type
of speech under the First Amendment. For this reason, advertising has some degree of protection against
government regulation; laws that attempt to restrict marketing, promotional content, or similar types of
communication may not be permissible.

Under this Model Ordinance, a tobacco product is presumed to be flavored and cannot be sold if the text
or images on its labeling or packaging indicate that the product imparts a flavor, taste, or aroma other
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than that of tobacco. In Providence, tobacco industry groups argued that a similar provision in the city’s
ordinance was a marketing restriction that implicated the First Amendment. The Providence ordinance
provides that a public statement made by a manufacturer that a tobacco product has a characterizing
flavor constitutes presumptive evidence that the product is a flavored tobacco product. A federal court
rejected the industry’s First Amendment argument, finding that the use of a public statement made by a
manufacturer to determine whether a product is flavored does not amount to a prohibition against
speech.

The court noted that the sale of a flavored tobacco product in Providence is illegal, regardless of whether
the product is specifically described as a flavored tobacco product. In other words, the court found that
manufacturers are still free to describe their products as having a characterizing flavor, even though their
flavored tobacco products cannot be sold in Providence. Thus, challenges to flavored tobacco
regulations on First Amendment grounds have not been successful thus far.

Conclusion

Research has shown that cigarette and OTP use have serious health consequences. Young people are
much more likely than adults to use menthol-, candy-, and fruit-flavored tobacco products, including
cigarettes and OTPs. These products are considered “starter” products that help establish long-term
tobacco use. Moreover, flavored tobacco products, particularly menthol cigarettes, pose significant
barriers to achieving health equity. Thanks to tobacco companies’ marketing efforts, communities of
color, low-income populations, and LGBTQ communities are significantly more likely to use menthol
cigarettes and disproportionately bear the burden of tobacco-related harm. Policy interventions designed
to regulate products that get people hooked on tobacco, such as restrictions on the sale of flavored
tobacco products, can directly address the public health and equity consequences associated with
tobacco use.
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