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AGREEMENT FOR CONSTRUCTION MANAGEMENT/INSPECTION  

CONSULTING SERVICES  

BETWEEN THE CITY OF SAN PABLO AND PARK ENGINEERING, INC.  
Project No. RUM-CST/ Agreement No. [_1_] 

 

THIS AGREEMENT, dated this 7th day of August, 2018, is by and between the City of San 

Pablo, a municipal corporation organized and existing under the laws of the State of California, 

("City"), whose address is 13831 San Pablo Avenue, San Pablo, California 94806, and Park 

Engineering, Inc., ("Consultant"), whose address is 372 Village Square, Orinda, CA 94563, 

Telephone (925) 818-3756, for Construction Management/Inspection Services.  

 

  

RECITALS: 

 

WHEREAS, the City desires to engage a Consultant to provide construction 

management/inspection services for the Rumrill Boulevard Complete Streets Project.  

 

WHEREAS, the City desires to engage a professional who will act at all times in the City’s 

best interest will respect the trust and confidence placed in that professional by the City; 

 

WHEREAS, Consultant has represented to City, and does in fact have the special training, 

skill, competence and expertise necessary to provide the services needed by the City; desires to enter 

into this Agreement with the City as an independent contractor; and is willing to render such 

professional services on the following terms and conditions; 

 

NOW, THEREFORE, Consultant and the City agree as follows: 

 

 

 AGREEMENT: 

 

 

(1) Scope of Service.   

 

Scope of Services 

 

Consultant agrees to provide construction management/inspection services to the City in conformance 

with the proposal submitted by Consultant, Park Engineering, Inc., (Exhibit A), the cost proposal 

submitted by Consultant, dated June 19th, 2018, (Exhibit B), and the City’s Request for Proposal, 

dated May 24th,2018 (Exhibit C), all of which are attached and incorporated herein by reference. 

Consultant agrees to perform and complete Task #1- Constructability Review prior to Task #2- 

Construction Management/Inspection Services. Consultant shall not perform any construction 

management/inspection services until City has received an approved E-76 letter from Department of 

Transportation (Caltrans) for Construction Authorization. In the event of any discrepancy between 

any of the terms of Consultant’s proposal, the City’s Request for Proposal, and this agreement, the 

terms most favorable to the City shall prevail.   
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Quality of Performance 

 

Consultant agrees to perform these services in accordance with the standards of its profession and 

within the terms of this agreement, and shall at all times be provided on a basis satisfactory to the 

City Manager, and shall at a minimum be consistent with all goals and objectives set forth herein.  

 

Consultant shall be solely responsible for the quality and suitability of services provided pursuant to 

this Agreement.  The City Manager or designee shall determine whether services provided by 

Consultant pursuant to this Agreement are satisfactory to the City.  If during the course of this 

Agreement, it is determined services being provided are not satisfactory, Consultant shall take such 

corrective action as the City may require.  Failure to promptly take such action shall constitute a 

material breach of this Agreement and cause for termination in the City’s discretion. This standard of 

care is not intended and shall not be construed to impose an obligation on the City within the meaning 

of Government Code Section 815.6. 

 

Time is of the Essence.  In the performance of this agreement, time is of the essence. Consultant shall 

be available to begin performance of services under this agreement immediately upon written 

notification of the execution of this agreement. All work as outlined in the scope of services must be 

completed by July 2020 or completion of Project close out, whichever is later. 

 

(2) Compensation. 

 

Notwithstanding any contrary indications which may be contained in Consultant’s proposal, in 

exchange for the satisfactory performance of services that satisfy and timely achieve the milestones, 

performance commitments and outcomes identified herein and in the attached exhibits, City hereby 

agrees to pay Consultant a sum not to exceed one million, one hundred twenty-four thousand and 

six hundred twenty dollars ($1,124,620) as follows: 

 

Task  Description  Amount 

1 Constructability Review  $39,301 

2 Construction Management Services $1,085,319 

Total  $1,124,620 

 

Consultant shall be paid within thirty (30) days of receipt of billings for work completed and 

approved.  Invoices shall be submitted containing all information contained in paragraph 6 “Billings” 

below. In no event shall Consultant be entitled to compensation for extra work unless an approved 

change order, or other authorization describing the extra work and payment terms, has been executed 

by City prior to the commencement of the work. 

 

Invoices must be signed by an authorized representative of Consultant, who shall verify that the 

invoiced services have been performed. 

 

(3) Changes In Work-Extra Work.  In addition to services described in section 1, the parties 

may from time to time agree in writing that Consultant, for additional compensation, shall perform 

additional services. The City and Consultant shall agree in writing to any changes in compensation 

and/or changes in Consultant’s services prior to the commencement of any work.  If Consultant deems 

work it has been directed to perform is beyond the scope of this agreement and constitutes extra work, 

Consultant shall immediately inform the City in writing of the fact.  The City shall make a 
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determination as to whether such work is in fact beyond the scope of this agreement and constitutes 

extra work. In the event that the City determines that such work does constitute extra work, it shall 

provide compensation to the Consultant in accordance with an agreed cost that is fair and equitable.  

 

This cost will be mutually agreed upon by the City and Consultant.  A supplemental agreement 

providing for such compensation for extra work shall be negotiated between the City and the 

Consultant.  

 

(4) Effective Date and Term.  The effective date of this agreement is August 7th and it shall 

terminate on July 2020 or completion of Project close out, whichever is later. 

 

(5) Independent Contractor Status.  It is expressly understood and agreed by both parties that 

Consultant, while engaged in carrying out and complying with any of the terms and conditions of this 

agreement, is an independent contractor and not an employee of the City.  Consultant shall be fully 

responsible for all matters relating to the payment of its employees, including compliance with social 

security, withholding tax and all other laws and regulations governing such matters. Consultant shall 

be responsible for its own acts and those of its agents and employees during the term of this 

agreement.  Consultant shall not represent, at any time or in any manner, that Consultant is an 

employee of the City. Consultant will exercise its judgment in recommending to City the methods by 

which to accomplish City’s objectives and desires.  In any case where an opportunity is made 

available to Consultant, Consultant will determine whether it possesses sufficient training and 

background to carry out whatever objective is sought by the City.  If Consultant accepts an 

engagement, such an acceptance is deemed an affirmative admission that Consultant possesses the 

necessary skills, background, and licenses to perform the needed services.  Consultant acknowledges 

that the City will provide no training. Consultant will provide whatever tools and materials that are 

necessary to complete a client engagement.  Consultant is free to accept, and has accepted in the past, 

other client engagements.  Consultant is responsible for purchasing, bringing, providing, and 

controlling any and all equipment, tools, instruments, etc. needed for completion of the work set forth 

herein, as well as for maintenance and use of such equipment.  It is understood that Consultant is 

hired on a temporary basis only, and that if the City and/or Consultant desires to continue Consultant’s 

services after expiration or termination of this agreement, Consultant will sign a new contract. 

 

(6) Billings.  Consultant’s bills shall include the following information: a brief description of 

services performed, the date the services were performed, the number of hours spent and by whom, 

the current contract amount, amount previously billed, total paid to date, outstanding balance, current 

invoice amount, total amount billed against the contract, amount remaining in contract, and the 

Consultant’s signature.  Except as specifically authorized by City, Consultant shall not bill City for 

duplicate services performed by more than one person.  In no event shall Consultant submit any billing 

for an amount in excess of the maximum amount of compensation provided in sections (2) and (3). 

 

The expenses of any office, including furniture and equipment rental, supplies, salaries of employees, 

telephone calls, postage, advertising, and all other expenses incurred by Consultant in the 

performances of this agreement shall be incurred at the Consultant’s discretion.  Such expenses shall 

be Consultant’s sole financial responsibility   
 

(7) Advice and Status Reporting.  Consultant shall provide the City with timely reports, orally 

or in writing, of all significant developments arising during performance of its services hereunder, 

and shall furnish to City such information as is necessary to enable City to monitor the performance 
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of this Agreement, including statements and data demonstrating the effectiveness of the services 

provided in achieving the goals and objectives contained herein.  The City may withhold payments 

otherwise due to Consultant pending timely delivery of all such reports and information.  Consultant 

shall notify the City Manager of any matters that could adversely affect Consultant’s ability or 

eligibility to continue to perform services under this Agreement, and shall do so immediately after 

discovery of the same. 

 

(8)  Retention of Records. Consultant’s complete files, including all records, employee time 

sheets, and correspondence pertaining to the work as described within the proposal of services 

submitted to the City shall upon request be available for review by the City, and copies of pertinent 

reports and correspondence, upon written request, shall be furnished for the files of City.  Consultant 

shall maintain adequate documentation to substantiate all charges for hours and materials charged to 

City under this agreement.  Consultant shall maintain the records and any other records related to the 

performance of this agreement and shall allow City access to such records for a period of four (4) 

years after the completion of the work to which records relate. 

 

At City’s request, or upon completion or termination of this agreement, Consultant shall return to 

City all plans, maps, cost estimates, project financial records, reports, and related documents. 

 

All research information, plans, diagrams, financial records, reports, cost estimates or other 

documents prepared or obtained under the terms of this agreement shall be delivered to and become 

the property of the City and all data prepared or obtained under this contract shall be made available, 

upon request, to the City without restrictions or limitations on their use. 

 

Consultant and its subcontractors shall maintain all books, documents, papers, employees’ time 

sheets, accounting records, and other evidence pertaining to cost incurred and shall make such 

materials available at their respective offices at all reasonable times during the contract period and 

for four (4) years from the date of final payment under the contract, for inspection by the City, State, 

F.H.W.A, and/or any authorized representatives of the Federal Government and copies thereof shall 

be furnished if requested.  Consultant also agrees to submit all records, books, documents, and related 

material for audit evaluation by the City, State, F.H.W.A., or authorized representatives prior to, 

during, or four (4) years following this Project for the purpose of ascertaining applicable overhead 

rates, book, and record keeping procedures and other information as necessary. 

 

(9) Written Reports and Documents.  In accordance with Government Code section 7550, any 

document or written report prepared by Consultant for or under the direction of City shall contain the 

numbers and dollar amounts of all contracts and subcontracts relating to the preparation of such 

document or written report; provided, however, that the total cost for work performed exceeds five 

thousand dollars ($5,000).  The contract and subcontract numbers and dollar amounts shall be 

contained in a separate section of such document or written report.  When multiple documents or 

reports are the subject or product of this agreement, the disclosure section may also contain a 

statement indicating that the total contract amount represents compensation for multiple documents 

or reports. 

 

(10) Record and Fiscal Control System. 

 

Consultant shall maintain its financial records and fiscal control systems in a manner that meets the 

approval of the City; it shall maintain personnel and payroll records to adequately identify the source 
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and application of all received funds; withhold income taxes; pay employment (social security), 

unemployment compensation, worker's compensation and other taxes as may be due; and, procure 

and maintain a City of San Pablo Business License.  Consultant shall maintain an effective system of 

internal control to assure that funds provided through the City are used solely for authorized purposes.  

 

(11) Access to Records; Audits. 

 

The City shall have access at any time during normal business hours and as often as necessary to any 

bank account and books, records, documents, accounts, files, reports, and other property and papers 

of Consultant relating to the services to be provided under this Agreement for the purpose of making 

an audit, review, survey, examination, excerpt or transcript. 

 

(12) Consultant’s Testimony. Consultant agrees to consult with City and testify at City’s request 

at no additional cost other than normal witness fees if litigation is brought against City in connection 

with Consultant’s services. 

 

(13) Designation of Primary Provider of Services.  This agreement contemplates the services 

of Consultant firm, Park Engineering, Inc.  The primary provider of the services called for by this 

agreement shall be Park Engineering, Inc. who shall not be replaced without the written consent of 

City.  

 

(14) Assignment of Personnel.  Consultant shall assign only competent personnel to perform 

services pursuant to this agreement.  If City asks Consultant to remove a person assigned to the work 

called for under this agreement, Consultant agrees to do so immediately regardless of the reason, or 

the lack of a reason, for City's request. 

 

(15) Assignment and Subcontracting.  It is recognized by the parties that a substantial 

inducement to City for entering into this agreement was, and is, the reputation and competence of 

Consultant.  The assignment of this Agreement by Consultant, or any interest therein, is prohibited 

without the prior written approval of the City's Public Works Director. Consultant shall not 

subcontract any portion of the performance contemplated and provided for herein without prior 

written approval of the City's Public Works Director.  

 

(16) Insurance.   

 

A. General, Automotive, and Employer’s Liability, and Workers’ Compensation 

Provisions.  On or before beginning any of the services or work called for by any term of this 

agreement, Consultant, at its own cost and expense, shall carry, maintain for the duration of the 

agreement, and provide proof thereof that is acceptable to the City the insurance specified herein 

below with insurers and under forms of insurance satisfactory in all respects to the City.  Consultant 

shall not allow any subcontractor to commence work on any subcontract until all insurance required 

of the Consultant has also been obtained for the subcontractor. Consultants shall maintain limits no 

less than set forth below.  If the Consultant maintains higher limits than the minimums shown above, 

the City shall be entitled to coverage for the higher limits maintained by the Consultant.  

 

1. General Liability:         $2,000,000 

 (Includes operations, products and completed operations.) 
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 Per occurrence for bodily injury, personal injury, and property damage.  

 

2. Automotive Liability:       $1,000,000 
 

 Per accident for bodily injury and property damage 

 

3. Workers’ Compensation: As Required by the State of California.  The Workers’ 

Compensation policy shall be endorsed with a waiver of subrogation in favor of the City for 

all work performed by the Consultant, its employees, agents and subcontractors.  

 

4. Employers’ Liability:     $1,000,000 each accident; 
 

 $1,000,000 policy limit bodily injury by disease, $1,000,000 each  employee bodily injury 

by disease. 

 

5. Deductibles and Self-Insured Retentions 
 

Any deductibles or self-insured retentions must be declared to and approved by City. At the option of 

City, either the insurer shall reduce or eliminate such deductibles or self-insured retentions as respects 

the City, its officers, officials, employees and volunteers; or the Consultant shall provide a financial 

guarantee satisfactory to the City guaranteeing payment of losses and related investigations, claim 

administration, and defense expenses. 

 

6. Other Insurance Provisions 
 

 The General Liability and Automobile Liability policies are to contain, or be endorsed to 

contain, the following provisions: 

 

 The City, its officers, officials, employees, and volunteers are to be covered as insureds 

with respect to liability arising out of automobiles  owned, leased, hired or borrowed by or 

on behalf of the Consultant; and with respect to liability arising out of work or operations 

performed by or on behalf of the Consultant including materials, parts or equipment furnished 

in connection with such work or operations.  General Liability coverage shall be provided in 

the form of an Additional Insured endorsement (form CG 20 10 11 85, or forms CG2010 

version 10/01 and GC 2037 versions 10/01 or equivalent or CG 20 07 for design professional) 

to the Consultant’s insurance policy, or as a separate owner’s policy. 

 

 For any claims related to this project, the Consultant’s insurance coverage  shall be 

primary insurance as respects the City, its officers, officials, employees, and volunteers.  Any 

insurance or self-insurance maintained  by the City, its officers, officials, employees, or 

volunteers shall be excess of the Consultant’s insurance and shall not contribute with it. 

 

 Each insurance policy required by this clause shall be endorsed to state that coverage 

shall not be canceled by either party, except after thirty (30) days prior written notice has been 

provided to the City. 
 

 Each of the following shall be included in the insurance coverage or added as an 

endorsement to the policy: 
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 (i) City, its officers, employees, agents, and volunteers are to be covered as insureds 

as respects each of the following:  liability arising out of activities performed by or on 

behalf of Consultant, including the insured's general supervision of Consultant; products 

and completed operations of Consultant; premises owned, occupied or used by Consultant; 

or automobiles owned, leased, hired, or borrowed by Consultant.  The coverage shall 

contain no special limitations on the scope of protection afforded to City, its officers, 

employees, agents, or volunteers. 

 

  (ii) The insurance shall cover on an occurrence or an accident basis, and not on a 

claims-made basis. 

 

 (iii) An endorsement must state that coverage is primary insurance and that no other 

insurance affected by the City will be called upon to contribute to a loss under the 

coverage. 

 

 (iv) Any failure of Consultant to comply with reporting provisions of the policy shall 

not affect coverage provided to City and its officers, employees, agents, and volunteers. 

 

 (vi) Notice of cancellation or non-renewal must be received by City at least thirty days 

prior to such change. 

 

 Deductibles and Self-Insured Retentions.  Consultant shall disclose the self-insured retentions 

and deductibles before beginning any of the services or work called for by any term of this agreement.  

During the period covered by this agreement, upon express written authorization of City Manager, 

Consultant may increase such deductibles or self-insured retentions with respect to City, its officers, 

employees, agents, and volunteers.  The City Manager may condition approval of an increase in 

deductible or self-insured retention levels upon a requirement that Consultant procure a bond 

guaranteeing payment of losses and related investigations, claim administration, and defense 

expenses that is satisfactory in all respects to each of them. 

 

 Notice of Reduction in Coverage.  In the event that any coverage required under this section 

of the agreement is reduced, limited, or materially affected in any other manner, Consultant shall 

provide written notice to City at Consultant’s earliest possible opportunity and in no case later than 

five days after Consultant is notified of the change in coverage. 

 

7. Waiver of Subrogation   

 

Consultant hereby agrees to waive subrogation which any insurer of Consultant  may acquire from 

Consultant by virtue of the payment of any loss.  Consultant agrees to obtain any endorsement that 

may be necessary to effect this waiver of subrogation. 

 

8. Acceptability of Insurers 
 

Insurance is to be placed with insurers with a current A.M. Best rating of no less  than A:VII unless 

otherwise acceptable to the Entity.  Exception may be made for the State Compensation Insurance 

Fund when not specifically rated. 
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9. Verification of Coverage 
 

Consultant shall furnish the City with endorsements effecting coverage required by this clause.  The 

endorsements are to be signed by a person authorized by that Insurer to bind coverage on its behalf.  

The endorsements are to be on forms provided by the city, unless the insurance company will not use 

the City’s forms.  All endorsements are to be received and approved by the City before work 

commences.  However, failure to do so shall not operate as a waiver of these insurance requirements.  

As an alternative to the City’s forms, the Consultant’s insurer may provide complete copies of all 

required insurance policies, including endorsements effecting the coverage required by the 

specifications. 

 

10. Subcontractors 

 

Consultant shall require and verify that all subcontractors maintain insurance meeting all the 

requirements stated herein. 

 

B. Professional Liability.  Consultant, at Consultant’s own cost and expense, shall maintain for 

the period covered by this agreement professional liability insurance for licensed professionals 

performing work pursuant to this agreement in an amount not less than one (1) million dollars 

covering the licensed professionals' errors and omissions, as follows: 

 

(i) Any deductible or self-insured retention shall not exceed $50,000 per claim. 

 

(ii) Notice that cancellation, material change, or non-renewal must be received by the City 

at least thirty days prior to such change shall be included in the coverage or added as 

an endorsement to the policy. 

 

 

(iii) The following provisions shall apply if the professional liability coverages are written 

on a claims-made form: 

 

1. The retroactive date of the policy must be shown and must be before the date of 

the agreement. 

 

 2. Insurance must be maintained and evidence of insurance must be provided for at 

least five years after completion of the agreement or the work. 

 

 3. If coverage is canceled or not renewed and it is not replaced with another claims-

made policy form with a retroactive date that precedes the date of this agreement, 

Consultant must provide extended reporting coverage for a minimum of five years 

after completion of the agreement or the work.  The City shall have the right to exercise 

at the Consultant’s cost, any extended reporting provisions of the policy should the 

Consultant cancel or not renew the coverage. 

 

 4. A copy of the claim reporting requirements must be submitted to the City prior to 

the commencement of any work under this agreement. 
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C. City Remedies.  In addition to any other remedies City may have if Consultant fails to provide 

or maintain any insurance policies or policy endorsements to the extent and within the time herein 

required, City may, at its sole option: 

 

(i) Obtain such insurance and deduct and retain the amount of the premiums for such 

insurance from any sums due under the agreement; 

 

(ii) Order Consultant to stop work under this agreement or withhold any payment which 

becomes due to Consultant hereunder, or both stop work and withhold any payment, 

until Consultant demonstrates compliance with the requirements hereof; 

 

(iii) Terminate this agreement. 

 

Exercise of any of the above remedies, however, is an alternative to other remedies City may have 

and is not the exclusive remedy for Consultant’s breach. 

 

(17) Standard of Care.  It is understood and agreed that Consultant has the professional skills, 

experience, and knowledge necessary to perform the work agreed to be performed under this 

agreement, that City relies upon the professional skills of Consultant to do and perform Consultant’s 

work in a skillful and professional manner consistent with the standard of care of the of the industry, 

and Consultant thus agrees to so perform the work. Acceptance by City of the work performed under 

this agreement does not operate as a release of said Consultant from such professional responsibility 

for the work performed. It is further understood and agreed that Consultant is apprised of the scope 

of the work to be performed under this agreement and Consultant agrees that said work can and shall 

be performed in a manner consistent with the standards of the profession.   This standard of care is 

not intended and shall not be construed to impose an obligation on the City within the meaning of 

Government Code Section 815.6. 

 

(18) Indemnification for Specified Licensed Professionals. 

 

 A.  Consistent with California Civil Code Section 2782.8, when the services to be provided 

under this Agreement are design professional services to be performed by a design professional, as 

that term is defined under said section 2782.8, Consultant shall, to the fullest extent permitted by law, 

indemnify, defend and hold harmless City, and its employees, officials, volunteers and agents 

("Indemnified Parties") from and against any and all losses, claims, damages, costs and liability of 

every nature, including reasonable attorneys’ fees and costs, to the extent caused in whole or in part 

by any negligence, recklessness, or willful misconduct of Consultant, its officers, employees, agents, 

sub-Consultants or subcontractors in performance of professional services under this 

Agreement.   Defense costs shall not exceed Consultant’s proportionate percentage of fault, except as 

set forth in Section 2782.8. 

 

 B.  Other than in the performance of professional services by a design professional, which 

shall be solely as addressed by subsection (a) above, and to the full extent permitted by law, 

Consultant shall indemnify, defend (with counsel acceptable to the City) and hold harmless City and 

any Indemnified Parties from and against any and all losses, claims, damages, costs and liability 

arising out of or resulting from the performance of this Agreement by Consultant, its officers, 

employees, agents, volunteers, subcontractors or sub-Consultants, excepting only liability arising 

from the sole negligence, active negligence or willful misconduct of City. Liabilities subject to the 
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duties to defend and indemnify include, without limitation, all claims, losses, damages, penalties, 

fines, and judgments; associated investigation and administrative expenses; defense costs, including 

but not limited to reasonable attorneys’ fees; court costs; and costs of alternative dispute resolution. 

 

 C.  In the event that Consultant or any employee, agent, sub-Consultant or subcontractor of 

Consultant providing services under this Agreement is determined by a court of competent 

jurisdiction or the California Public Employees Retirement System (PERS) to be eligible for 

enrollment in PERS as an employee of City, Consultant shall indemnify, defend, and hold harmless 

City for the payment of any employee and/or employer contributions for PERS benefits on behalf of 

Consultant or its employees, agents, sub-Consultants or subcontractors, as well as for the payment of 

any penalties and interest on such contributions, which would otherwise be the responsibility of City. 

 

 D. The review, acceptance or approval of the Consultant’s work or work product by any 

Indemnified Party shall not affect, relieve or reduce the Consultant’s indemnification or defense 

obligations.  The provisions of this Section are not limited by and do not affect the provisions of this 

contract relating to insurance. 

 

 E. Acceptance by City of insurance certificates and endorsements required under this 

Agreement does not relieve Consultant from liability under this indemnification and hold harmless 

clause.  This indemnification and hold harmless clause shall apply to any damages or claims for 

damages whether or not such insurance policies shall have been determined to apply.   

 

 F.  By execution of this Agreement, Consultant acknowledges and agrees to the provisions of 

this Section and that it is a material element of consideration, and that these provisions survive the 

termination of this Agreement. 

 

(19) Licenses.  If a license of any kind, which term is intended to include evidence of registration, 

is required of Consultant, its employees, agents, or subcontractors by federal or state law, Consultant 

warrants that such license has been obtained, is valid and in good standing, and Consultant shall keep 

it in effect at all times during the term of this agreement, and that any applicable bond has been posted 

in accordance with all applicable laws and regulations. 

 

Consultant shall obtain and maintain a City of San Pablo Business License until all contract services 

are rendered and accepted by the City. 

 

(20) Nondiscriminatory Employment Practices and Compliance With Law. 

 

 Consultant represents that it is an Equal Opportunity Employer and shall comply with 

applicable regulations governing equal opportunity employment.  Consultant shall not discriminate 

in the employment of any person because of race, color, national origin, ancestry, physical or mental 

disability, medical condition, marital status, sex, age, unless based upon a bona fide occupational 

qualification pursuant to the California Fair Employment and Housing Act. Consultant shall comply 

with all applicable provisions of the Americans with Disabilities Act of 1990 (ADA) in performing 

its obligations under this Agreement.  Failure to comply with the provisions of the ADA shall be a 

material breach of, and grounds for the immediate termination of, this Agreement. In performing 

work and providing services under this Agreement, Consultant shall, at its sole cost and expense, 

comply with all applicable laws of the United States and the State of California; the Ordinances of 

the City of San Pablo; and the rules, regulations, orders and directories of their respective 
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administrative agencies and the officers thereof. 

 

(21) Local Subcontracting – Outreach. The City of San Pablo encourages subcontracting with 

small minority businesses, women’s business enterprises, and labor surplus area firms. If interested, 

please contact San Pablo Economic Development Corporation (the ‘EDC’) at info@sanpabloedc.org 

or (510) 215-3200.   

 

(22) Termination. 

 

 A. City may terminate this agreement at its sole discretion at any time prior to completion 

by the Consultant of the services required hereunder.  Notice of termination of this agreement shall 

be given in writing to the Consultant, and shall be sufficient and complete when same is deposited in 

the United States Mail, postage prepaid and certified, address as set forth in the first paragraph of this 

agreement.  The agreement shall be terminated upon receipt of the Notice of Termination by the 

Consultant.  If the City should terminate this agreement, the Consultant shall be compensated for all 

work performed prior to the time of receipt of cancellation notice, and shall be compensated for 

materials ordered by the Consultant or his employees, or services of others ordered by the Consultant 

or his employees, prior to receipt of notice of cancellation whether or not such materials or final 

instruments of services of others have actually been delivered, provided that the Consultant or his 

employees are not able to cancel such orders for materials or services of others.  Compensation for 

the Consultant in the event of cancellation shall be determined by City in accordance with percentage 

of project completed and agreed to by the Consultant.  In the event of cancellation, all notes, sketches, 

computations, drawings, and specifications or other data, whether complete or not, remain the 

property of the Consultant.  The City may, at its own expense, make copies or extract information 

from any such notes, sketches, computations, drawings, and specifications, or other data whether 

complete or not.   

 

 B. Termination for Cause.  City may terminate this agreement for cause by providing 

Consultant with one day’s written notice of such termination should Consultant violate any of the 

terms and conditions of this agreement.  In City’s discretion and at City’s option, such termination 

for cause may alternatively be accomplished, where Consultant fails to perform any of the obligations 

required of Consultant within the time and in the manner provided for under the terms of this 

agreement, within seven days after receipt from the notice of such default. Upon City's termination 

of this agreement for cause, City reserves the right to complete the work by whatever means City 

deems expedient and the expense of completing such work, as well as any and all damages to the 

extent caused by the negligent acts, intentional acts or errors or omissions of the Consultant, shall be 

charged to the Consultant. 

 

 C. Immediate Termination.  City may terminate this agreement immediately in any case 

where the Consultant engages in fraudulent or criminal activities while performing its services under 

this agreement, or is otherwise determined to lack the necessary skills to accomplish the desired 

objectives. 

 

(23) Notices.  Notices required by this agreement shall be personally delivered or mailed, postage 

prepaid, as follows: 

 

To Consultant: Jaemin Park  

   Park Engineering, Inc.  

mailto:info@sanpabloedc.org
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   372 Village Square  

   Orinda, CA 94563 

 

To the City: City Manager 

   City of San Pablo  

13831 San Pablo Avenue 

San Pablo, CA 94806 

 

Each party shall provide the other party with telephone and written notice of any change in address 

as soon as practicable.   

 

Notices given by personal delivery shall be effective immediately.  Notices given by mail shall be 

deemed to have been delivered forty-eight hours after having been deposited in the United States 

mail.   

 

(24) Ownership of Materials.  Any and all documents, including draft documents where 

completed documents are unavailable, or materials prepared or caused to be prepared by Consultant 

pursuant to this agreement shall be the property of the City at the moment of their completed 

preparation.  All materials and records of a preliminary nature such as survey notes, sketches, 

preliminary plans, computations and other data, prepared or obtained in the performance of this 

agreement, shall be made available, upon request, to City at no additional charge and without 

restriction or limitation on their use consistent with the intent of the original design. 

 

(25) Federal Funding Requirements (if applicable).  If this Agreement is subject to federal 

funding, in whole or in part, it must comply with the uniform federal award procurement requirements 

set forth in 2 CFR §§ 200.318 – 200.326, as may be amended from time to time, and contain the 

applicable provisions described in Appendix II to Part 200 – Contract Provisions for non-Federal 

Entity Contracts Under Federal Awards, which are attached to this Agreement as Exhibit D. 

 

 This Agreement is subject to federal funding. See Exhibit D. ☒ 

 This Agreement is not subject to federal funding.   ☐ 

 

 

(26) Amendments.  This agreement may be modified or amended only by a written document 

executed by both Consultant and City's City Manager and approved as to form by the City Attorney.  

Such document shall expressly state that it is intended by the parties to amend the terms and conditions 

of this agreement. 

 

(27) Abandonment by Consultant.  In the event the Consultant ceases performing services 

under this agreement or otherwise abandons the project prior to completing all of the services 

described in this agreement, Consultant shall, without delay, deliver to City all materials and records 

prepared or obtained in the performance of this agreement, and shall be paid for the reasonable value 

of the services performed up to the time of cessation or abandonment, less a deduction for any 

damages or additional expenses which City incurs as a result of such cessation or abandonment. 

 

Consultant agrees to be financially responsible to compensate City for any costs incurred by City in 

retaining the services of another to replace Consultant, but only to the extent that the costs of retaining 
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the replacement exceed what remaining amounts would have been paid to Consultant under the 

contract had Consultant completed the project. 

 

(28) Waiver.  The waiver by either party of a breach by the other of any provision of this 

agreement shall not constitute a continuing waiver or a waiver of any subsequent breach of either the 

same or a different provision of this agreement. 

(29) No Third-Party Rights.  The parties intend not to create rights in, or to grant remedies to, 

any third party as a beneficiary of this agreement or of any duty, covenant, obligation, or undertaking 

established herein. 

 

(30) Severability.  Should any part of this agreement be declared by a final decision by a court 

or tribunal of competent jurisdiction to be unconstitutional, invalid, or beyond the authority of either 

party to enter into or carry out, such decision shall not affect the validity of the remainder of this 

agreement, which shall continue in full force and effect, provided that the remainder of this 

agreement, absent the unexcised portion, can be reasonably interpreted to give effect to the intentions 

of the parties. 

 

(31) Compliance with Laws.  In the performance of this agreement, Consultant shall abide by 

and conform to any and all applicable laws of the United States, the State of California, and City 

ordinances.  Consultant warrants that all work done under this agreement will be in compliance with 

all applicable safety rules, laws, statutes and practices, including but not limited to Cal/OSHA 

regulations. 

 

(32) Controlling Law.  This agreement and all matters relating to it shall be governed by the 

laws of the State of California. 

 

(33) Breach.  In the event that Consultant fails to perform any of the services described in this 

agreement or otherwise breaches the agreement, City shall have the right to pursue all remedies 

provided by law and equity.  Neither payment by the City nor performance by Consultant shall be 

construed as a waiver of either party's rights or remedies against the other.  Failure to require full and 

timely performance of any provision, at any time, shall not waive or reduce the right to insist upon 

complete and timely performance of such provision thereafter. Any litigation involving this 

Agreement or relating to the work shall be brought in Contra Costa County, and Consultant hereby 

waives the removal provisions of Code of Civil Procedure Section 394. 

 

In the event of any suit, action or proceeding brought by either party for breach of any term hereof or 

to enforce any provision hereof, the prevailing party shall be entitled to recover its reasonable 

attorney’s fees. 
 

(34) Inspection by Other Agencies.  Authorized representatives of the Federal Government, the 

California Department of Transportation, or other government agencies which gave provided grant 

funding (if any) for the subject Project and the City may have the right to inspect the work of such 

services whenever such representatives may deem inspection to be desirable or necessary. 
 

(35) Conflict of Interest.  Consultant warrants and covenants that Consultant presently has no 

interest in, nor shall any interest be acquired in, any matter which will render the services required 

under the provisions of this agreement a violation of any applicable state, local, or federal law.  In the 

event that any conflict of interest should nevertheless arise, Consultant shall promptly notify City of 
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the existence of such conflict of interest so that the City may determine whether to terminate this 

agreement.  Consultant further warrants its compliance with the Political Reform Act (Gov. Code ' 

81000 et seq.) respecting this agreement.   

 

Where City Manager determines, based on facts provided by city staff, that Consultant meets the 

criteria of section 18701 of the FPPC regulations, the individual providing services under this 

Agreement shall be considered a “designated employee” under the City’s conflict of interest code, 

and shall be required to complete FPPC Form 700 regarding his or her economic interests in a timely 

manner. 

 

(36) Copyright.  Upon City's request, Consultant shall execute appropriate documents to assign 

to the City the copyright to work created pursuant to this agreement.  The issuance of a patent or 

copyright to Consultant or any other person shall not affect City's rights to the materials and records 

prepared or obtained in the performance of this agreement.  City reserves a license to use such 

materials and records without restriction or limitation consistent with the intent of the original design, 

and City shall not be required to pay any additional fee or royalty for such materials or records.  The 

license reserved by City shall continue for a period of fifty years from the date of execution of this 

agreement unless extended by operation of law or otherwise. 

 

(37) Whole Agreement.  This agreement constitutes the entire understanding and agreement of 

the parties.  This agreement integrates all of the terms and conditions mentioned herein or incidental 

hereto and supersedes all negotiations or previous agreements between the parties with respect to all 

or any part of the subject matter hereof. 

 

(38) Multiple Copies of Agreement.  Multiple copies of this agreement may be executed but the 

parties agree that the agreement on file in the office of the City Clerk is the version of the agreement 

that shall take precedence should any differences exist among counterparts of the document. 

 

 (39) Cost Principles and Administrative Requirements (Article VII). 
 A. Consultant agrees that the Contract Cost Principles and Procedures, 48 CFR, Federal 

Acquisition Regulations System, Chapter 1, Part 31.000 et seq., shall be used to determine the cost 

allowability of individual items. 

 

 B. Consultant also agrees to comply with federal procedures in accordance with 49 CFR, 

Part 18, Uniform Administrative Requirements for Grants and Cooperative Agreements to State and 

Local Governments. 

 

 C. Any costs for which payment has been made to Consultant that are determined by 

subsequent audit to be unallowable under 49 CFR, Part 18 and 48 CFR, Federal Acquisition 

Regulations System, Chapter 1, Part 31.000 et seq., are subject to repayment by Consultant to City. 

 

(40)  Equipment Purchase (Article XI). 

 A. Prior authorization in writing, by City’s Contract Administrator shall be required before 

Consultant enters into any unbudgeted purchase order, or subcontract exceeding $5,000 for supplies, 

equipment, or Consultant services. Consultant shall provide an evaluation of the necessity or 

desirability of incurring such costs. 
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 B. For purchase of any item, service or consulting work not covered in Consultant’s Cost 

Proposal and exceeding $5,000 prior authorization by City’s Contract Administrator; three 

competitive quotations must be submitted with the request, or the absence of bidding must be 

adequately justified. 

  

 C. Any equipment purchased as a result of this contract is subject to the following: 

“Consultant shall maintain an inventory of all nonexpendable property. Nonexpendable property is 

defined as having a useful life of at least two years and an acquisition cost of $5,000 or more. If the 

purchased equipment needs replacement and is sold or traded in, City shall receive a proper refund or 

credit at the conclusion of the contract, or if the contract is terminated, Consultant may either keep 

the equipment and credit City in an amount equal to its fair market value, or sell such equipment at 

the best price obtainable at a public or private sale, in accordance with established City procedures; 

and credit City in an amount equal to the sales price. If Consultant elects to keep the equipment, fair 

market value shall be determined at Consultant’s expense, on the basis of a competent independent 

appraisal of such equipment. Appraisals shall be obtained from an appraiser mutually agreeable to by 

City and Consultant, if it is determined to sell the equipment, the terms and conditions of such sale 

must be approved in advance by City.” 49 CFR, Part 18 requires a credit to Federal funds when 

participating equipment with a fair market value greater than $5,000 is credited to the project. 

 

(41)  State Prevailing Wage Rates (Article XII).  

  

 A. Consultant shall comply with the State of California’s General Prevailing Wage Rate 

requirements in accordance with California Labor Code, Section 1770, and all Federal, State, and 

local laws and ordinances applicable to the work. If this Project is subject to federal prevailing wage 

requirements in addition to California prevailing wage requirements, Contractor and its 

Subcontractors are required to pay the higher of the currently applicable state or federal prevailing 

wage rates.   

 

 B. Any subcontract entered into as a result of this contract, if for more than $25,000 for 

public works construction or more than $15,000 for the alteration, demolition, repair, or maintenance 

of public works, shall contain all of the provisions of this Article, unless the awarding agency has an 

approved labor compliance program by the Director of Industrial Relations. 

  

 C. When prevailing wages apply to the services described in the scope of work, 

transportation and subsistence costs shall be reimbursed at the minimum rates set by the Department 

of Industrial Relations (DIR) as outlined in the applicable Prevailing Wage Determination. See 

http://www.dir.ca.gov. 

 

 D. The Federal “Payment of Predetermined Minimum Wage” applies only to federal-aid 

construction contracts. 

 

(42) Rebates, Kickbacks or other Unlawful Consideration (Article XIV). 

Consultant warrants that this contract was not obtained or secured through rebates kickbacks or other 

unlawful consideration, either promised or paid to any City employee. For breach or violation of this 

warranty, City shall have the right in its discretion; to terminate the contract without liability; to pay 

only for the value of the work actually performed; or to deduct from the contract price; or otherwise 

recover the full amount of such rebate, kickback or other unlawful consideration. 

 

http://www.dir.ca.gov/
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(43)  Prohibition of Expending State or Federal Funds for Lobbying (Article XV). 

 

 A. Consultant certifies to the best of his or her knowledge and belief that: 

 

1. No state, federal or local agency appropriated funds have been paid, or will be paid by-

or-on behalf of Consultant to any person for influencing or attempting to influence an 

officer or employee of any state or federal agency; a Member of the State Legislature or 

United States Congress; an officer or employee of the Legislature or Congress; or any 

employee of a Member of the Legislature or Congress, in connection with the awarding 

of any state or federal contract; the making of any state or federal grant; the making of 

any state or federal loan; the entering into of any cooperative agreement, and the 

extension, continuation, renewal, amendment, or modification of any state or federal 

contract, grant, loan, or cooperative agreement. 

 

2. If any funds other than federal appropriated funds have been paid, or will be paid to 

any person for influencing or attempting to influence an officer or employee of any 

federal agency; a Member of Congress; an officer or employee of Congress, or an 

employee of a Member of Congress; in connection with this federal contract, grant, loan, 

or cooperative agreement; Consultant shall complete and submit Standard Form-LLL, 

“Disclosure Form to Report Lobbying”, in accordance with its instructions. 

  

 B. This certification is a material representation of fact upon which reliance was placed when 

this transaction was made or entered into. Submission of this certification is a prerequisite for making 

or entering into this transaction imposed by Section 1352, Title 31, U.S. Code. Any person who fails 

to file the required certification shall be subject to a civil penalty of not less than $10,000 and not 

more than $100,000 for each such failure. 

 

 C. Consultant also agrees by signing this document that he or she shall require that the 

language of this certification be included in all lower-tier subcontracts, which exceed $100,000 and 

that all such sub recipients shall certify and disclose accordingly. 

 

(44) Statement of Compliance (Article XVI). 

 A. Consultant’s signature affixed herein, and dated, shall constitute a certification under 

penalty of perjury under the laws of the State of California that Consultant has, unless exempt, 

complied with, the nondiscrimination program requirements of Government Code Section 12990 and 

Title 2, California Administrative Code, Section 8103. 

 

 B. During the performance of this Contract, Consultant and its subconsultants shall not 

unlawfully discriminate, harass, or allow harassment against any employee or applicant for 

employment because of sex, race, color, ancestry, religious creed, national origin, physical disability 

(including HIV and AIDS), mental disability, medical condition (e.g., cancer), age (over 40), marital 

status, and denial of family care leave. Consultant and subconsultants shall insure that the evaluation 

and treatment of their employees and applicants for employment are free from such discrimination 

and harassment. Consultant and subconsultants shall comply with the provisions of the Fair 

Employment and Housing Act (Gov. Code §12990 (a-f) et seq.) and the 5applicable regulations 

promulgated there under (California Code of Regulations, Title 2, Section 7285 et seq.). The 

applicable regulations of the Fair Employment and Housing Commission implementing Government 

Code Section 12990 (a-f), set forth in Chapter 5 of Division 4 of Title 2 of the California Code of 
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Regulations, are incorporated into this Contract by reference and made a part hereof as if set forth in 

full. 

 

Consultant and its subconsultants shall give written notice of their obligations under this clause to 

labor organizations with which they have a collective bargaining or other Agreement. 

(For contracts with Federal funding, add paragraphs C & D) 

 

 C. The Consultant shall comply with regulations relative to Title VI (nondiscrimination in 

federally-assisted programs of the Department of Transportation – Title 49 Code of Federal 

Regulations, Part 21 - Effectuation of Title VI of the 1964 Civil Rights Act). Title VI provides that 

the recipients of federal assistance will implement and maintain a policy of nondiscrimination in 

which no person in the state of California shall, on the basis of race, color, national origin, religion, 

sex, age, disability, be excluded from participation in, denied the benefits of or subject to 

discrimination under any program or activity by the recipients of federal assistance or their assignees 

and successors in interest. 

 

 D. The Consultant, with regard to the work performed by it during the Agreement shall act 

in accordance with Title VI. Specifically, the Consultant shall not discriminate on the basis of race, 

color, national origin, religion, sex, age, or disability in the selection and retention of Subconsultants, 

including procurement of materials and leases of equipment. The Consultant shall not participate 

either directly or indirectly in the discrimination prohibited by Section 21.5 of the U.S. DOT’s 

Regulations, including employment practices when the Agreement covers a program whose goal is 

employment. 

 

(45) Debarment and Suspension Certification (Article XVII). 

 A. Consultant’s signature affixed herein, shall constitute a certification under penalty of 

perjury under the laws of the State of California, that Consultant has complied with Title 2 CFR, Part 

180, “OMB Guidelines to Agencies on Government wide Debarment and Suspension (non-

procurement)”, which certifies that he/she or any person associated therewith in the capacity of owner, 

partner, director, officer, or manager, is not currently under suspension, debarment, voluntary 

exclusion, or determination of ineligibility by any federal agency; has not been suspended, debarred, 

voluntarily excluded, or determined ineligible by any federal agency within the past three (3) years; 

does not have a proposed debarment pending; and has not been indicted, convicted, or had a civil 

judgment rendered against it by a court of competent jurisdiction in any matter involving fraud or 

official misconduct within the past three (3) years. Any exceptions to this certification must be 

disclosed to City. 

 

 B. Exceptions will not necessarily result in denial of recommendation for award, but will be 

considered in determining Consultant responsibility. Disclosures must indicate to whom exceptions 

apply, initiating agency, and dates of action. 

 

 C. Exceptions to the Federal Government Excluded Parties List System maintained by the 

General Services Administration are to be determined by the Federal Highway Administration. 

 

(46)  Funding Requirements (Article XVII). 

 A. It is mutually understood between the parties that this contract may have been written 

before ascertaining the availability of funds or appropriation of funds, for the mutual benefit of both 
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parties, in order to avoid program and fiscal delays that would occur if the contract were executed 

after that determination was made. 

 

 B. This contract is valid and enforceable only, if sufficient funds are made available to City 

for the purpose of this contract. In addition, this contract is subject to any additional restrictions, 

limitations, conditions, or any statute enacted by the Congress, State Legislature, or City governing 

board that may affect the provisions, terms, or funding of this contract in any manner. 

 

 C. It is mutually agreed that if sufficient funds are not appropriated, this contract may be 

amended to reflect any reduction in funds. 

 

 D. City has the option to void the contract under the 30-day termination clause pursuant to 

Article VI, or by mutual agreement to amend the contract to reflect any reduction of funds. 

 

(47)  Disadvantage Business Enterprises (DBE) Participation (Article XX). 

 A. This contract is subject to 49 CFR, Part 26 entitled “Participation by Disadvantaged 

Business Enterprises in Department of Transportation Financial Assistance Programs”. Consultants 

who obtain DBE participation on this contract will assist Caltrans in meeting its federally mandated 

statewide overall DBE goal. 

 

 B. The goal for DBE participation for this contract is 6%. Participation by DBE Consultant 

or subconsultants shall be in accordance with information contained in the Consultant Proposal DBE 

Commitment (Exhibit 10-O1), or in the Consultant Contract DBE Information (Exhibit 10-O2) 

attached hereto and incorporated as part of the Contract. If a DBE subconsultant is unable to perform, 

Consultant must make a good faith effort to replace him/her with another DBE subconsultant, if the 

goal is not otherwise met. 

 

 C. DBEs and other small businesses, as defined in 49 CFR, Part 26 are encouraged to 

participate in the performance of contracts financed in whole or in part with federal funds. Consultant 

or subconsultant shall not discriminate on the basis of race, color, national origin, or sex in the 

performance of this contract. Consultant shall carry out applicable requirements of 49 CFR, Part 26 

in the award and administration of US DOT-assisted agreements. Failure by Consultant to carry out 

these requirements is a material breach of this contract, which may result in the termination of this 

contract or such other remedy as City deems appropriate. 

 

 D. Any subcontract entered into as a result of this contract shall contain all of the provisions 

of this section. 

 E. A DBE firm may be terminated only with prior written approval from City and only for 

the reasons specified in 49 CFR 26.53(f). Prior to requesting City consent for the termination, 

Consultant must meet the procedural requirements specified in 49 CFR 26.53(f). 

 

 F. A DBE performs a Commercially Useful Function (CUF) when it is responsible for 

execution of the work of the contract and is carrying out its responsibilities by actually performing, 

managing, and supervising the work involved. To perform a CUF, the DBE must also be responsible 

with respect to materials and supplies used on the contract, for negotiating price, determining quality 

and quantity, ordering the material, and installing (where applicable) and paying for the material itself. 

To determine whether a DBE is performing a CUF, evaluate the amount of work subcontracted, 
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industry practices, whether the amount the firm is to be paid under the, contract is commensurate with 

the work it is actually performing, and other relevant factors. 

 

 G. A DBE does not perform a CUF if its role is limited to that of an extra participant in a 

transaction, contract, or project through which funds are passed in order to obtain the appearance of 

DBE participation. In determining whether a DBE is such an extra participant, examine similar 

transactions, particularly those in which DBEs do not participate. 

 

 H. If a DBE does not perform or exercise responsibility for at least thirty percent (30%) of 

the total cost of its contract with its own work force, or the DBE subcontracts a greater portion of the 

work of the contract than would be expected on the basis of normal industry practice for the type of 

work involved, it will be presumed that it is not performing a CUF. 

 

 I. Consultant shall maintain records of materials purchased or supplied from all subcontracts 

entered into with certified DBEs. The records shall show the name and business address of each DBE 

or vendor and the total dollar amount actually paid each DBE or vendor, regardless of tier. The records 

shall show the date of payment and the total dollar figure paid to all firms. DBE prime Consultants 

shall also show the date of work performed by their own forces along with the corresponding dollar 

value of the work. 

 

 J. Upon completion of the Contract, a summary of these records shall be prepared and 

submitted on the form entitled, “Final Report-Utilization of Disadvantaged Business Enterprise 

(DBE), First-Tier Subconsultants” CEM-2402F [Exhibit 17-F, of the LAPM], certified correct by 

Consultant or Consultant’s authorized representative and shall be furnished to the Contract 

Administrator with the final invoice. Failure to provide the summary of DBE payments with the final 

invoice will result in twenty-five percent (25%) of the dollar value of the invoice being withheld from 

payment until the form is submitted. The amount will be returned to Consultant when a satisfactory 

“Final Report-Utilization of Disadvantaged Business Enterprises (DBE), First-Tier Subconsultants” 

is submitted to the Contract Administrator. 

 

 K. If a DBE subconsultant is decertified during the life of the contract, the decertified 

subconsultant shall notify Consultant in writing with the date of decertification. If a subconsultant 

becomes a certified DBE during the life of the Contract, the subconsultant shall notify Consultant in 

writing with the date of certification. Any changes should be reported to City’s Contract 

Administrator within 30 days. 

 

 

(48)  Contingent Fee (Article XXI). 

Consultant warrants, by execution of this contract that no person or selling agency has been employed, 

or retained, to solicit or secure this contract upon an agreement or understanding, for a commission, 

percentage, brokerage, or contingent fee, excepting bona fide employees, or bona fide established 

commercial or selling agencies maintained by Consultant for the purpose of securing business. For 

breach or violation of this warranty, City has the right to annul this contract without liability; pay only 

for the value of the work actually performed, or in its discretion to deduct from the contract price or 

consideration, or otherwise recover the full amount of such commission, percentage, brokerage, or 

contingent fee. 

 

(49) Safety (Article XXIV). 
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 A. Consultant shall comply with OSHA regulations applicable to Consultant regarding 

necessary safety equipment or procedures. Consultant shall comply with safety instructions issued by 

City Safety Officer and other City representatives. Consultant personnel shall wear hard hats and 

safety vests at all times while working on the construction project site. 

 

 B. Pursuant to the authority contained in Section 591 of the Vehicle Code, City has 

determined that such areas are within the limits of the project and are open to public traffic. Consultant 

shall comply with all of the requirements set forth in Divisions 11, 12, 13, 14, and 15 of the Vehicle 

Code. Consultant shall take all reasonably necessary precautions for safe operation of its vehicles and 

the protection of the traveling public from injury and damage from such vehicles. 

 

 C. Any subcontract entered into as a result of this contract, shall contain all of the provisions 

of this Article. 

 

(50) Claims Filed by City of San Pablo’s Construction Contract (Article XXVII). 

 A. If claims are filed by City’s construction contractor relating to work performed by 

Consultant’s personnel, and additional information or assistance from Consultant’s personnel is 

required in order to evaluate or defend against such claims; Consultant agrees to make its personnel 

available for consultation with City’s construction contract administration and legal staff and for 

testimony, if necessary, at depositions and at trial or arbitration proceedings. 

 

 B. Consultant’s personnel that City considers essential to assist in defending against 

construction contractor claims will be made available on reasonable notice from City. Consultation 

or testimony will be reimbursed at the same rates, including travel costs that are being paid for 

Consultant’s personnel services under this contract. 

 C. Services of Consultant’s personnel in connection with City’s construction contractor 

claims will be performed pursuant to a written contract amendment, if necessary, extending the 

termination date of this contract in order to resolve the construction claims. 

 

(51)  Confidentiality of Data (Article XXVIII). 

 A. All financial, statistical, personal, technical, or other data and information relative to 

City’s operations, which are designated confidential by City and made available to Consultant in order 

to carry out this contract, shall be protected by Consultant from unauthorized use and disclosure. 

 

 B. Permission to disclose information on one occasion, or public hearing held by City 

relating to the contract, shall not authorize Consultant to further disclose such information, or 

disseminate the same on any other occasion. 

C. Consultant shall not comment publicly to the press or any other media regarding the contract or 

City’s actions on the same, except to City’s staff, Consultant’s own personnel involved in the 

performance of this contract, at public hearings or in response to questions from a Legislative 

committee. 

 

 D. Consultant shall not issue any news release or public relations item of any nature, 

whatsoever, regarding work performed or to be performed under this contract without prior review of 

the contents thereof by City, and receipt of City’s written permission. 

 

 E. Any subcontract entered into as a result of this contract shall contain all of the provisions 

of this Article. 
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 F. All information related to the construction estimate is confidential, and shall not be 

disclosed by Consultant to any entity other than City. 

 

(52)  National Labor Relations Board Certification (Article XXIX). 

In accordance with Public Contract Code Section 10296, Consultant hereby states under penalty of 

perjury that no more than one final unappealable finding of contempt of court by a federal court has 

been issued against Consultant within the immediately preceding two-year period, because of 

Consultant’s failure to comply with an order of a federal court that orders Consultant to comply with 

an order of the National Labor Relations Board. 

 

(53)  Evaluation of Consultant (Article XXX). 

Consultant’s performance is subject to evaluation by City.  If prepared, an evaluation form will be 

sent to Consultant for comments. The evaluation together with the comments shall be retained as part 

of the contract record. 

 

 

IN WITNESS WHEREOF, Consultant has executed this agreement, and the City, by its City 

Manager, who is authorized to do so, has executed this agreement. 

 

APPROVED AS TO FORM:  CITY OF SAN PABLO 

A Municipal Corporation 

 

By _______________________________ By ___________________________________ 

 Lynn Tracy Nerland, City Attorney  Matt Rodriguez, City Manager 

 

      PARK ENGINEERING, INC.  

 

By ___________________________________ 

 Jaemin Park, President  

ATTEST: 

 

 

By _______________________________ Dated _________________________ 

      Elizabeth Pabon-Alvarado, City Clerk 

 
 

Attachments: Exhibit A: Project Proposal – Park Engineering, Inc.  

Exhibit B: Cost Proposal – Park Engineering, Inc.  

Exhibit C: Request For Proposal- Rumrill Boulevard Complete Streets Project  

Exhibit D: Federal Contract Provisions  

Exhibit E: Davis Bacon Act Wage Determination 7/20/2018 
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Consultant Agreement Draft 6.27.18.docx 
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Exhibit D 

Federal Contract Provisions 
 

 

Federally Funded Projects.  This Project is funded in whole or in part by federal funds and subject 

to the following federal requirements under the terms of the funding agreement(s) between City and 

the federal agency or agencies providing federal funds, which are fully incorporated by this reference 

and made part of the Agreement. Copies of any funding agreement between City and a funding agency 

will be made available upon request. 

 

1. Equal Opportunity.  If this Agreement is for public works, during the performance 

of this Agreement, the Consultant agrees as follows: 

 

(A) The Consultant will not discriminate against any employee or applicant for 

employment because of race, color, religion, sex, sexual orientation, gender identity, or 

national origin. The Consultant will take affirmative action to ensure that applicants are 

employed, and that employees are treated during employment without regard to their race, 

color, religion, sex, sexual orientation, gender identity, or national origin. Such action shall 

include, but not be limited to the following: Employment, upgrading, demotion, or transfer; 

recruitment or recruitment advertising; layoff or termination; rates of pay or other forms of 

compensation; and selection for training, including apprenticeship. The Consultant agrees to 

post in conspicuous places, available to employees and applicants for employment, notices to 

be provided setting forth the provisions of this nondiscrimination clause. 

 

(B) The Consultant will, in all solicitations or advertisements for employees placed by or 

on behalf of the Consultant, state that all qualified applicants will receive consideration for 

employment without regard to race, color, religion, sex, sexual orientation, gender identity, or 

national origin. 

 

(C) The Consultant will not discharge or in any other manner discriminate against any 

employee or applicant for employment because such employee or applicant has inquired 

about, discussed, or disclosed the compensation of the employee or applicant or another 

employee or applicant. This provision will not apply to instances in which an employee who 

has access to the compensation information of other employees or applicants as a part of such 

employee’s essential job functions discloses the compensation of such other employees or 

applicants to individuals who do not otherwise have access to such information, unless such 

disclosure is in response to a formal complaint or charge, in furtherance of an investigation, 

proceeding, hearing, or action, including an investigation conducted by the employer, or is 

consistent with the Consultant's legal duty to furnish information. 

 

(D) The Consultant will send to each labor union or representative of workers with which 

it has a collective bargaining agreement or other contract or understanding, a notice to be 

provided advising the labor union or workers' representatives of the Consultant’s 

commitments under this section, and will post copies of the notice in conspicuous places 

available to employees and applicants for employment. 

 



03/18   Page 24 of 26 

(E) The Consultant will comply with all provisions of Executive Order 11246 of 

September 24, 1965, and of the rules, regulations, and relevant orders of the United States 

Secretary of Labor. 

 

(F) The Consultant will furnish all information and reports required by Executive Order 

11246 of September 24, 1965, and by rules, regulations, and orders of the United States 

Secretary of Labor, or pursuant thereto, and will permit access to his books, records, and 

accounts by the administering agency and the United States Secretary of Labor for purposes 

of investigation to ascertain compliance with such rules, regulations, and orders. 

 

(G) In the event of the Consultant’s noncompliance with the nondiscrimination clauses of 

this contract or with any of the rules, regulations, or orders, this Contract may be canceled, 

terminated, or suspended in whole or in part and the Consultant may be declared ineligible for 

further federal government contracts or federally assisted construction contracts in accordance 

with procedures authorized in Executive Order 11246 of September 24, 1965, and such other 

sanctions may be imposed and remedies invoked as provided in Executive Order 11246 of 

September 24, 1965, or by rule, regulation, or order of the United States Secretary of Labor, 

or as otherwise provided by law. 

 

(H) The Consultant will include the portion of the sentence immediately preceding 

paragraph (A) and the provisions of paragraphs (A) through (H) in every subcontract or 

purchase order unless exempted by rules, regulations, or orders of the United States Secretary 

of Labor issued pursuant to section 204 of Executive Order 11246 of September 24, 1965, so 

that such provisions will be binding upon each subconsultant or vendor. The Consultant will 

take such action with respect to any subcontract or purchase order as the City or funding 

agency may direct as a means of enforcing such provisions, including sanctions for 

noncompliance: Provided, however, that in the event a Consultant becomes involved in, or is 

threatened with, litigation with a subconsultant or vendor as a result of such direction by the 

City or funding agency, the Consultant may request the United States to enter into such 

litigation to protect the interests of the United States. 

 

2. Davis-Bacon Act.  If this Agreement is for public works, Consultant will pay wages 

to laborers and mechanics, not less than once a week, and at a rate not less than the current federal 

prevailing wages specified in the Davis-Bacon Act Wage Determination attached hereto and 

incorporated herein. By entering into this Agreement, Consultant accepts the attached Wage 

Determination.  <The current Davis-Bacon Act Wage Determination, which may be accessed at 

https://www.wdol.gov/dba.aspx  must be printed and included with the Agreement.> 

 

3. Copeland “Anti-Kickback” Act.  If this Agreement is for public works, Consultant 

will comply with 18 U.S.C. § 874, 40 U.S.C. § 3145, and the requirements of 29 CFR Part 3 as may 

be applicable, which are incorporated by reference into this Agreement. Consultant and subconsultant 

must insert this requirement into subcontracts of any tier. Consultant is responsible for compliance 

with these requirements by each subconsultant of any tier.  

 

4. Contract Work Hours and Safety Standards Act.  In addition to the California state 

law requirements in Article 9 of the General Conditions, Consultant and each subconsultant must 

comply with the requirements of the federal Contract Work Hours and Safety Standards Act, as set 

https://www.wdol.gov/dba.aspx
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forth in 40 U.S.C. 3701-3708, as supplemented by the regulations set forth in 29 CFR Part 5, as may 

be amended from time to time, which are fully incorporated herein, including: 

 

(A) No Consultant or subconsultant will require or permit any laborer or mechanic 

performing Work for the Project to work in excess of 40 hours in a work week unless such 

laborer or mechanic receives compensation at a rate not less than one and one-half times the 

basic rate of pay for all hours worked in excess of 40 hours during that work week. 

 

(B) If Consultant or a subconsultant violates this requirement, the Consultant and any 

responsible subconsultant will be liable for the unpaid wages. In addition, the Consultant and 

subconsultant will be liable to the United States for liquidated damages. The liquidated 

damages will be computed with respect to each individual worker as specified under federal 

law. 

 

(C) Consultant and subconsultant must insert this requirement into subcontracts of any 

tier. Consultant is responsible for compliance with these requirements by each subconsultant 

of any tier. 

 

5. Rights to Inventions.  If the federal funding for this Agreement meets the definition 

of “funding agreement” under 37 CFR section 401.2(a) and constitutes an agreement between the 

City and a small business firm or nonprofit organization regarding the substitution of parties, 

assignment or performance of experimental, developmental, or research work under that “funding 

agreement,” the requirements of 37 CFR Part 401, “Rights to Inventions Made by Nonprofit 

Organizations and Small Business Firms Under Government Grants, Contracts and Cooperative 

Agreements,” and any implementing regulations issued by the awarding agency, will apply to this 

Agreement and are fully incorporated into the Agreement by this reference. 

 

6. Clean Air Act.  If the Agreement is for an amount in excess of $150,000, Consultant 

and each subconsultant must comply with the requirements of the Clean Air Act, as amended, (42 

U.S.C. §§ 7401-7671q), which are fully incorporated into the Agreement by this reference, including 

requirements for reporting violations to the awarding agency and the applicable Regional Office for 

the Environmental Protection Agency. Consultant and subconsultants must insert this requirement 

into subcontracts of any tier in excess of $150,000. 

 

7. Federal Water Pollution Control Act.  If the Agreement is for an amount in excess 

of $150,000, the requirements of the Federal Water Pollution Control Act (33 U.S.C. §§ 1251-1387) 

apply to this Agreement and are fully incorporated into the Agreement by this reference, including 

requirements for reporting violations to the awarding agency and the applicable Regional Office for 

the Environmental Protection Agency requirements for reporting violations. Consultant and 

subconsultants must insert this requirement into subcontracts of any tier in excess of $150,000. 

 

8. Suspension and Debarment.  Consultant is required to verify that neither it, nor its 

principals, as defined at 2 CFR section 180.995, or its affiliates, as defined at 2 CFR section 180.905, 

are excluded or disqualified, as defined at 2 CFR sections 180.935 and 180.940. Consultant must 

comply with 2 CFR Part 180, subpart C and 2 CFR Part 3000, subpart C, and must include a provision 

requiring compliance with these regulations in any subcontract of any tier. If it is later determined 

that the Consultant did not comply with the applicable subparts, the Federal Government may pursue 
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available remedies, including, but not limited to, suspension and/or debarment. By submitting a bid 

and entering into this Agreement, Consultant agrees to comply with these requirements. 

 

9. Byrd Anti-Lobbying Amendment.  If the Agreement is for an amount in excess of 

$100,000, Consultant must comply with the Byrd Anti-Lobbying Amendment (31 U.S.C. § 1352) and 

file the certification provided at 44 CFR Part 18, Appendix A, and any disclosures, with the applicable 

federal agency. Each tier certifies to the tier above that it will not and has not used federal-

appropriated funds to pay any person or organization for influencing or attempting to influence an 

officer or employee of any agency, a member of Congress, officer or employee of Congress, or an 

employee of a member of Congress in connection with obtaining any federal contract, grant, or any 

other award covered by 31 U.S.C. § 1352. Each tier will also disclose any lobbying with non-federal 

funds that takes place in connection with obtaining any federal award. Such disclosures will be 

forwarded from tier to tier up to the recipient. 

 

10. Procurement of Recovered Materials.  The requirements of section 6002 of the Solid 

Waste Disposal Act, as amended by the Resource Conservation and Recovery Act at 42 U.S.C. § 

6962, apply to this Agreement and are fully incorporated into the Agreement by this reference. For 

individual purchases of $10,000 or more, Consultant will make maximum use of products containing 

recovered materials that are EPA-designated items unless the product cannot be acquired (A) 

competitively within the Contract schedule, (B) in conformance with Contract performance 

requirements, or (C) at a reasonable price. Information on this requirement, including a list of EPA-

designated items, is available at the EPA’s Comprehensive Procurement Guidelines website: 

https://www.epa.gov/smm/comprehensive-procurement-guideline-cpg-program. 

 

 11. Small and Minority Businesses. When procuring subconsultant, Consultant must 

take all necessary affirmative steps pursuant to 2 CFR § 200.321(b), subject to the limitations of law, 

to ensure that minority businesses, women’s business enterprises, and labor surplus area firms are 

used when possible. Affirmative steps include:  

 

(A) Placing qualified small and minority businesses and women’s business enterprises on 

solicitation lists. 

 

(B) Assuring that small and minority businesses and women’s business enterprises are 

solicited whenever they are potential sources. 

 

(C) Dividing total requirements, when economically feasible, into smaller tasks or 

quantities to permit maximum participation by small and minority businesses and women’s 

business enterprises. 

 

(D) Establishing delivery schedules, where the requirement permits, which encourage 

participation by small and minority businesses, and women’s business enterprises.  

 

(E) Using the services and assistance, as appropriate, of such organizations as the Small 

Business Administration and the Minority Business Development Agency of the Department 

of Commerce. 

 

 
 

https://www.epa.gov/smm/comprehensive-procurement-guideline-cpg-program

